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PARTICULARS OF PROCEEDINGS AND REPRESENTATION  

1. An arbitration hearing was convened on 13 November 2012 at the offices of the National Bargaining 

Council for the Road Freight Industries in Parow, Cape Town, under the auspices of the National 

Bargaining Council for the Chemical Industry. Applicant represented herself. Mhlaba Mkhize, Employee 

Relations Manager, represented Respondent. The matter was adjourned part heard on 13 November 

2012, reconvened and concluded on 13 February 2013. On 13 November 2012, Russell Mamabolo, 

Regional Manager, Corporate Affairs, Mossel Bay, and Zakithi Zama, Community Affairs Manager, 

Corporate Affairs (Applicant’s Line Manager) testified on Respondent’s behalf. Ms Zama’s testimony 

continued on 13 February 2013. Both parties submitted extensive documentation into evidence. The 

hearing was conducted in English and digitally recorded.  

 

THE ISSUE IN DISPUTE 

2. The procedural and substantive fairness of Applicant’s dismissal. 

 

THE BACKGROUND TO THE DISPUTE 

3. Respondent employed Applicant as a Community Affairs Specialist: Health and Sustainability, from 1 

October 2011. She received an annual package of R610, 000.00, cost to company. 

 

4. On 17 November 2011, Respondent issued Applicant with a notice to attend a disciplinary hearing to be 

convened on 24 November 2011, to answer the following charges:  

 Failure to comply with company policy in that the claimed academic qualifications have not been submitted 

by you in spite of numerous requests, and 

 Alleged dishonesty in that you have misrepresented material facts during the interview by informing the 

panel categorically that you obtained a Masters’ Degree at Rhodes University.  

 

5. Following a protracted disciplinary process, on 10 February 2012 Applicant was found guilty of the 

charges. On 1 March 2012 she was summarily dismissed. Applicant appealed her dismissal, however, on 

29 June 2012, following a hearing convened on 22 June 2012, the Appeal Chairperson upheld Applicant’s 

dismissal.  

 

SUMMARY OF EVIDENCE AND ARGUMENT 

6. Much of the evidence in this matter was common cause. I will summarise that evidence first. The record of 

correspondence in the following paragraphs is not complete, but rather a representative sample of that 

placed into evidence.  
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 During 2011 Applicant made an on-line application for employment with Respondent. On that application, 

Applicant stated the following: Under the heading “Highest Qualification”, Applicant stated “Masters”. Under the 

heading, “Educational History”, Applicant stated: “Master of Social Sciences – Rhodes University, 

Grahamstown, South Africa, Completed, Masters, International Relations”. [My emphasis]. 

 Applicant was interviewed on 9 September 2011, after which she was asked to complete a form for use in 

verifying her qualifications. On that form, which she completed on 14 September 2011, under the heading 

“Qualifications Obtained”, Applicant claimed to have obtained three degrees from Rhodes University, of which 

the most recent was the aforementioned Master of Social Sciences, obtained in 2001.  

 On 19 September 2011, the verification report, supplied by G4S Integrity Assessments (Pty) Ltd, noted 

that only two of the three degrees were “Authentic”. The third, the Master of Social Science, was ‘not 

completed’.  

 On 20 September 2011, Lynn Roach, [employed in Respondent’s Human Capital Division], wrote to 

Applicant, by email, as follows: “With regards to your qualifications the Bachelor of Social Science and the 

honours came back confirmed but not the Masters. It says that Masters of Social Science is not complete. Can 

you get back to us as to why it would indicate this or will you be able to get a copy of the certificate so that we 

can resend it to the supplier who does our verifications?” [My emphasis]. 

 On the same date, Applicant replied: “Regarding the qualification on MSS, I will have to make an enquiry 

with the register’s [sic] office and come back to you. According to my knowledge my MA degree is fully 

endorsed through MA coursework level and partially endorsed through thesis. As indicated in my previous 

email all my partchments [sic] are still on order, hence I provided a certified academic record. However, I will 

make an effort to ensure a written and certified [word missing] is made by Rhodes University in this regard.” 

 The certified academic record to which Applicant refers records that the Bachelors and Honours degrees 

were conferred in 1999 and 2000 respectively. For the Master degree, however, the record shows a pass for 

year one but beyond that is silent and makes no mention of the degree having been conferred.  

 On 23 September 2011, Applicant wrote to Ms Roach, “Please be informed that Rhodes will be sending an 

email to you regarding my MA degree endorsement, by end of business today.” Thereafter, Respondent 

offered Applicant appointment to the advertised position, to commence on 1 September 2011. Applicant 

accepted the offer. The letter of appointment, of the same date, expressly requests submission of certified 

copies of, inter alia, all qualification certificates, on or before 30 October 2011.   

 On 27 September 2011, Ms Roach reminded Applicant: “Please don’t also forget to get back to us on the 

Masters issue.” On the same date Applicant responded: “I had assumed Rhodes had contacted you, I will 

make a follow up and get [sic] back to you.” 

 On 4 October 2011 Applicant wrote to Rhodes University: “I am urgently enquiring regarding my MA 

endorsement with Rhodes University. I have completed my MA through course work and partially through 

thesis … I would request a written endorsement in this regard or certificate confirming my completion of my 
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MA through coursework.” Applicant forwarded a copy of this correspondence to Ms Roach on 2 November 

2011. 

 On 20 October 2012, Ms Roach wrote to Applicant: “Just wanted to confirm if you have received the 

copied [sic] of the certificates for your Masters and also if you have copies of your other qualification 

certificates so that we can add it into the file.” [My emphasis]. 

 On 31 October 2011, Ms Roach again reminded Applicant that “the outstanding certificates and notification 

from Rhodes indicating the Masters Qualification” were still awaited. [My emphasis]. 

 On 4 November 2011, Ms Zama wrote to Applicant and gave her two days off in order to validate her claim 

of a Masters degree and to present the required documentation to Human Capital.  

 On 17 November 2011 Applicant was charged as recorded at paragraph 4 above.  

 

Respondent 

7. Respondent’s argument was straightforward. Applicant claimed to hold a qualification that she did not 

have, not once, but on numerous occasions over a number of months. She was given ample opportunity to 

admit that she did not hold the Masters degree yet persisted in her pretence. This conduct was in breach 

of Respondent’s Code of Ethics which requires of its staff a high degree of personal integrity and honesty 

in their dealings both within and without the organisation. Violation of the Code is regarded as being a 

serious act and warrants disciplinary action. Applicant’s conduct amounted to misrepresentation and in 

turn, dishonesty. It was sufficiently serious to warrant dismissal.  

 

Applicant 

8. Applicant does not deny that she claimed to hold a Masters degree. This is drawn from her closing 

argument: “I have testified that I agreed to having obtained a Masters degree at Rhodes University in good 

faith without any ill intention to mislead or deceive, believing it to be correct status of my academic status 

and believing that information to be above board.” Applicant continues: “It has been strenuously argued 

that I endeavored on receipt of a request of an interview by Petro SA to acquire her replacement 

parchments’ with Rhodes University including that of her Masters qualifications … More importantly 

evidence has been led indicating the length and breath of engagements that I has undertaken with Rhodes 

University to acquire my degree certificates, this includes telephonic, written and personal communication 

exhibits have been submitted that all highlight such engagements.”  She further argues: “Where an 

individual clearly has met the requirements of the said degree, it can by no means be adduced that, that 

individual is being dishonest in highlighting such an accomplishment.”  

 

9. Applicant refers me to the Supreme Court of Appeal judgement in Edcon Ltd v Pillemer NO and Others 

(191/08) (SCA) (5 October 2009) and argues that Respondent failed to lead evidence of the irretrievable 
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breakdown of the trust relationship. She further argues that the department in which she was employed 

has in place policies, systems and procedure to reduce fraud, risk and error and that as a specialist she 

had no access to any budget and further, that all projects are subject to a vigorous process of approval. 

The respondent therefore failed to prove how Applicant would pose as an operational risk in the presence 

of such systems of control. She further argued that the rule had been inconsistently applied as there were 

other employees who had also made claim to hold qualifications which they did not, yet had not been 

subjected to any disciplinary action.  

 

10. Applicant concludes: “My crime, I suggest, is negligence and assumption, it is placing faith in an institution 

(world renowned) that such administrative error would not go unnoticed.”   

 

11. Applicant’s explanation, indeed supported to some degree from correspondence from Rhodes, (placed in 

evidence), was that she had completed the coursework and had also submitted a thesis, thus completing 

all the requirements of the degree. Rhodes University stated that whilst it would appear that she might well 

have submitted the thesis, it had not been submitted through the proper channels and therefore she had 

never been awarded the degree. The lack of evidence of having submitted a thesis had, in fact, been 

made known to Applicant in correspondence from Rhodes as early as 6 October 2011.  

 

12. Applicant explained, in responses to questions I posed, that her studies had been financed by a bursary 

that had been insufficient to meet all costs and that she believed that her degree certificate had been 

withheld as a consequence of fees being outstanding. I asked her at what point she had said this with 

absolute clarity to Respondent. She replied that the first time was during her disciplinary hearing.  

 

13. Applicant also argued that the disciplinary process had itself been unfair for a variety of reasons, including 

being denied external representation as well as a lack of a prior investigation before institution of the 

procedure.  

 

ANALYSIS OF THE EVIDENCE AND ARGUMENT 

14. The matters for consideration are relatively straightforward: 

 Taking into account Applicant’s statements both in writing and during her interview, was it reasonable for 

Respondent to conclude that Applicant held a Masters degree, that is to say, that such a degree had been 

conferred in the normal way? It is my conclusion that it was. Applicant’s statement at paragraph 8 above 

supports both conclusions. At the employment interview, Applicant was asked if she held one Masters degree 

or two – she replied that she held one. This was the first opportunity for her to qualify the statement she had 

made on her initial application that she had ‘completed’ the degree. Applicant claimed that she did not have 
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the opportunity to offer such an explanation. Having observed Applicant throughout a two-day arbitration, I 

doubt this claim to be true. Factually, she is both highly educated and eloquent. In my opinion, had she the 

desire to explain, she could have done so. Factually, she did not.  

 Throughout the correspondence between Applicant and Ms Roach, it is clear that Respondent believed 

that the degree had been conferred. The certificate for that degree was expressly requested on several 

occasions (refer paragraphs 6.4, 6.10 and 6.11 above).  Applicant makes reference to getting copies of all her 

parchments (paragraph 6.5 above). She explained that the reference to parchments was a reference to the 

degree certificates. At this stage, and in fact throughout the piece, Applicant was fully aware that the degree 

had not been conferred. At this stage she could have said that she did not have such a certificate and 

explained the situation, She did not do so. In this hearing, Applicant argued that she had made such a 

“disclosure” (refer paragraph 6.5 where she refers to endorsement of the degree). In my opinion, this does not 

amount to a disclosure. A disclosure would be a clear statement such as, ‘I will not be able to provide a degree 

certificate for my Masters because although I completed all the work necessary to obtain the degree, it has 

never been conferred.’ Then Respondent would have been in no doubt. I further conclude, from the absence of 

such a clear statement, that far from having no intention to mislead, that is exactly what Applicant had. On the 

balance of probability, she did not accidentally fail to reveal that the degree had not been conferred. Her 

omission was without doubt intentional. 

 Can such an omission reasonably be considered to be dishonesty? It is my opinion that it can. Dishonesty, 

at its most basic, is withholding of truth, or misrepresentation of facts. In claiming to have a qualification she 

does not hold, Applicant did the latter, and by not clearing up the misapprehension that Respondent so 

obviously held regarding her holding that degree, she also did the former. It must be borne in mind that 

Applicant had from 9 September 2011 to 16 November 2011 to “come clean” yet did not do so.  

 I will touch on the matter of material misrepresentation. From the evidence led, the job did not require a 

Masters degree. Further, it was led in evidence that Applicant would have in any event been short-listed even 

without the Masters degree. Here is a useful definition: Material misrepresentation is “Deliberate hiding or 

falsification of a material fact which, if known to the other party, could have aborted, or significantly altered the 

basis of, a contract, deal, or transaction.”1 Clearly, from the evidence led, the misrepresentation was not, by 

this definition, material.  

 Based on the above, I conclude that, with the exception of the word ‘material’, Applicant was guilty of the 

charges laid against her. 

 

15. Having concluded her guilt of the charges laid, I must now consider whether the sanction of dismissal was 

an appropriate one.  

                                                      
1
 http://www.businessdictionary.com/definition/material-misrepresentation.html. Accessed 20 February 2013.  
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 I will deal briefly with the allegation of inconsistency. Applicant made uncorroborated allegations of others 

who had made similar claims to hold qualifications that they did not but who were still in Respondent’s employ. 

I note that when given the opportunity to name names in the internal processes, Applicant declined to do so, 

therefore giving Respondent no basis to place any weight on her allegations. In the arbitration, she finally 

named two persons but again provided no supporting evidence. In order for an allegation of inconsistency to 

bear fruit, it would be necessary for Applicant to show, on the balance of probability, that Respondent was 

aware of these two people and overlooked the dishonesty in their cases but not in Applicant’s. She did not 

present such evidence. There is, therefore, nothing but Applicant’s bald contention that Respondent has been 

inconsistent. That is insufficient to prove the allegation.  

 I will now compare the Edcon judgement with the facts before me. In that case, the employee had been 

employed for 43 years, as opposed to 5 months. She had also made dishonest statements and perpetuated 

these in order to conceal the facts. In that case the employee had a prior clean employment record, as 

opposed to this matter, where the dishonesty was a present factor from the 9 September 2011, the date of the 

job interview; that is, even before the employment commenced. In the Edcon case, it was argued that two 

managers stated that they would be comfortable to work with the employee again.  The commissioner in that 

case considered these statements in tandem with other factors and concluded that Edcon had failed to 

establish that the trust relationship was irretrievably damaged. It must be borne in mind that the standard for 

review of arbitration awards is that, in order to warrant being set aside, the commissioner’s decision should be 

one that no reasonable decision-maker would reach. The Supreme Court considered that Pillemer’s decision 

was not so unreasonable. The matter before me involves a person in whom Respondent intends to invest in 

excess of R600, 000 per annum, who is found from the outset of the employment relationship to have been 

dishonest. Furthermore, despite having ample opportunity to correct Respondent’s ‘misunderstanding’, she 

allowed it to continue, by giving the impression that she would be able supply the requested certificate, when 

she knew that she would not.  

 In her closing argument, Applicant interprets statements made by Respondent’s witnesses, as follows:  

“Both witnesses expressed that they would not have wanted a situation of dismissal. This is evident when one 

witness describes the whole situation as “unfortunate” as he still looked forward to working with me.  The 

second witness in her own words when asked if she had anything against me said, “I did not want Zanele to be 

dismissed”. It is clear therefore that they both would have wanted the working relationship to proceed as 

normal.” I disagree with her interpretation of what was said. Mamabolo stated that he had no problems with 

Applicant as an employee, until this problem. He added that Applicant “had the qualities that we wanted but 

you were dishonest.” The comment attributed to Ms Zama was made in the context of allegations made by 

Applicant that Ms Zama had ulterior motives in bringing the charges in the first place and that she had 

conspired to dismiss Applicant, to which allegations Ms Zama replied that she did not want Applicant to be 

dismissed. It is my conclusion that the statements made by the witnesses in this case and those made by the 
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witnesses in the Edcon case cannot be favourably compared and therefore cannot be relied upon to support 

the argument that the trust relationship had not been breached. I further conclude, based on the requirements 

set out in Respondent’s Code of Ethics, and taking into account that Applicant was dishonest throughout the 

duration of the employment, despite having ample opportunity to correct what arguably started as a 

misunderstanding, that the trust relationship was irrevocably breached, as Respondent argued, and that 

dismissal was an appropriate sanction. The dismissal was, therefore, substantively fair.  

  In her arguments, Applicant has taken a line of blaming those around her, without accepting any 

responsibility for her own actions. For example, in the comment recorded at paragraph 10 above, she seeks to 

lay blame at the door of Rhodes University. The inconvenient truth here is that whilst Applicant might have 

submitted all the work, she was fully aware that the degree had not been conferred and had known this since 

2001. She nevertheless created the impression that she holds the degree. In an email to Applicant from Dr 

Sizwe Mabizela, (submitted into evidence by Applicant) the Deputy Vice Chancellor at Rhodes, Dr Mabizela 

observes: “The CV that you attached to your email and which you indicated had been submitted to the 

‘recruitment consultant for purposes of registering my CV with the recruitment company’ does open itself to the 

interpretation that you hold an MA qualification on International relations from Rhodes University.” It cannot be 

reasonably said that Dr Mabizela is anything other that a disinterested observer of these claims. His 

observations are based on what he has read in a document that Applicant produced. The situation in which 

Applicant now finds herself is largely one of her own making and to what ever extent Rhodes University’s 

administrative processes may have failed her, she has had 10 years to sort that problem out.  

 

16. Turning now to the allegations of procedural defects, it is my finding that Applicant was afforded the rights 

set out in Respondent’s notice to attend a hearing, which rights exceed those recommended in the Code 

of Good Practice: Dismissal, contained in Schedule 8 of the Labour Relations Act 66 of 1995, as 

amended. Furthermore, she was afforded the opportunity to appeal the decision, of which opportunity she 

took advantage. She was denied the participation of external representation at the appeal stage, however, 

given the simplicity of the matter at hand, this was not, in my opinion, an unreasonable decision by the 

appeal chairperson. In respect of her argument of the absence of a prior investigation before commencing 

the disciplinary process, the necessary extent of such an investigation is debatable. There was extensive 

correspondence regarding the supply of the degree certificates and it must be borne in mind that although 

the disciplinary process commenced in November 2011, it did not reach its conclusion until February 2012, 

while the sanction itself was not handed down until March 2012. This was, in my opinion, ample time for 

Applicant to ensure that all statements and arguments that she wished to place before the hearing 

chairperson were so placed. It is my conclusion, therefore, that the dismissal was procedurally fair.  
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AWARD 

17. Applicant’s dismissal was both procedurally and substantively fair.  

 

 

 

 

 

 

C M BENNETT 

COMMISSIONER 

 


